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Volunteer Lawyers Program Th anks Attorneys

PRO BONO SPOTLIGHT ON CURRENT NEED FOR REPRESENTATION
Attorneys are needed to help consumers with contract matters.  

Attorneys’ fees can be claimed if litigation is required. 

Th e Volunteer Lawyers Program thanks the following attorneys and fi rms for agreeing to provide 
pro bono representation on cases referred by VLP to help people with low incomes.  VLP supports 
pro bono services of attorneys by screening for fi nancial need and legal merit and provides primary 
malpractice coverage, verifi cation of pro bono hours for CLE self-study credit, donated services from 
professionals, training, materials, mentors and consultants. Attorneys who accept cases receive a certif-
icate from MCBA for a CLE discount.  For information on rewarding pro bono opportunities, please 
contact Roni Tropper, VLP Director, at 602-258-3434 x 2660 or Rtropper@clsaz.org or enroll with 
us at https://clsaz.org/volunteer-lawyers-program/. n
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VLP THANKS THESE VOLUNTEERS WHO PROVIDED 
OTHER LEGAL ASSISTANCE DURING THE MONTH

The Volunteer Lawyers Program is a joint venture of 
Community Legal Services and the Maricopa County Bar Association
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VLP THANKS THE FOLLOWING ATTORNEYS AND FIRMS 
FOR ACCEPTING CASES FOR REPRESENTATION

VLP THANKS THE FOLLOWING INDIVIDUALS WHO RECENTLY HELPED 
OR ENCOURAGED COLLEAGUES TO VOLUNTEER WITH VLP

Tami Johnson  |  Michael A. Jones  |  Sheng Qin

In July, the Supreme 
Court of Arizona in Gelvin 
v. Parker issued an opinion 
reiterating the fundamental 
precepts governing whether 
and when attorney-client 
communications in the 
presence of a third party 

waives the privilege.  In doing so, the Gelvin
court overruled a prior decision of the Court of 
Appeals that created a signifi cant exception to 
those rules. 

In Gelvin, Husband and Wife divorced.  
During the divorce proceedings, issues arose 
surrounding family trusts established by Wife’s 
parents.  Wife and her attorneys entered into a 
“Consent to Communicate Without Waiver 
of Confi dentiality” with Mother, pursuant to 
which Mother was authorized to communicate 
with Wife’s attorneys “in any manner necessary” 
regarding matters related to the divorce.  

Th e agreement specifi cally cited and relied on 
the decision of the Arizona Court of Appeals in 
Accomazzo v. Kemp, 234 Ariz. 169 (App. 2014).  
In Accomazzo, the parents of a wife were present 
during the draft ing of a prenuptial agreement.  
Th e Court of Appeals held that the presence of 
a third-party did not waive the attorney-client 
privilege if “the third party’s presence does not 
indicate a lack of intent to keep the communica-
tion confi dential.”  Accomazzo further held that 
there is a presumption that when a client autho-
rizes a parent to participate in conferences with 
her attorney regarding the client’s personal mat-
ter, and the parent and client do not have adverse 
interests with respect to that matter, the client 
has a reasonable expectation that the conferences 
will be confi dential.  

Th e superior court in Gelvin ordered the 
production of written communications between 
Wife’s attorneys and Mother because the pres-
ence of a third-party waives the privilege.  Th e 
Court of Appeals accepted special action juris-
diction and reversed the superior court’s order, 
holding that Accomazzo created a presumption 
of a privilege regarding communications be-
tween Wife’s attorneys and Mother.  

Notably, two members of the appellate pan-
el, including the author, questioned Accomazzo’s 
soundness in a concurrence, but followed Ac-
comazzo specifi cally noting that Husband had 
not requested that the decision be overturned 
and that it was unfair to penalize Wife’s reliance 
on a controlling precedent. It is unusual to see an 
appellate court issue a ruling while at the same 
time draft ing a detailed concurrence in which 
the court makes clear it does not agree with the 
law it is applying. 

When the case was remanded to the superi-
or court, the trial court judge raised an excellent 
question: “If communications between a lawyer 
and third party are privileged under the attor-

Supreme Court Clarifi es Attorney 
Client Privilege For Th ird Parties
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ney-client privilege simply because the lawyer and 
client say so where do we go from here?”

Th e Supreme Court of Arizona took the op-
portunity to clarify the rules governing waiver of 
the attorney-client privilege in the presence of a 
third party.  First, subject to limited exceptions 
(i.e., client agents or parents of a minor child), 
communications with or in the presence of a 
third party are only privileged if they are objec-
tively necessary to eff ectuate the attorney-client 
communication. Second, parties cannot expand 
or create an attorney-client privilege based pure-
ly on their subjective desires, expectations or by 
agreement.  Th ird, the burden of establishing the 
privilege remains where it always has – on the 
party asserting the privilege.  Th e presumption 
established by Accomazzo (along with the rest of 
that decision) is now gone.

Th e Gelvin court’s reasoning was not exotic 
and relied on well-established principles govern-
ing the attorney-client privilege.  Th e court noted 
that privileges, by their nature, suppress the truth 
and must therefore be construed narrowly despite 
what it described as the “sacrosanct” nature of the 
attorney-client privilege. Extending the privilege 
to third parties inhibits the truth-seeking func-
tion without advancing the core purpose of the 
attorney-client privilege.  Permitting the subjec-
tive expectations or intent of the attorney and 
client to determine whether the privilege applies 
to third parties would create an exception that 
would swallow the rule.  Moreover, allowing for 
a presumption that communications with third 
parties were privileged would turn the exception 
into the rule.  

Importantly, the Gelvin decision applies 
prospectively.  Th e court found that because Ac-
comazzo expanded the attorney-client privilege 
and both parties and the lower courts had good 
reason to rely on that precedent, any agreements 
or rulings made prior to July 17, 2026 are not af-
fected.  Th is included Wife’s agreement regard-
ing communications to which Wife, Mother and 
her attorneys were parties.  So although Husband 
won the legal battle, he lost the war over whether 
he could discover those communications.  Nota-
bly, Mother’s communications with Wife’s attor-
neys in which Wife played no part were also held 
to be not privileged. 

For those of you who are utilizing an Accom-
azzo style arrangement, you should immediate-
ly reassess whether communications with that 
third party are objectively necessary to eff ectuate 
the attorney-client communications for which 
that third party is present.  If the third party is 
not objectively necessary, as of July 17, 2026, that 
party should be excluded from any attorney-cli-
ent communications to avoid waiver of the priv-
ilege.   n


